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Carmine Trarmir; 
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(Hearing recumed.) 


THB COURT: Th: 


rccord should ref.Leot 


navo notif 


r I guoss yca \*ill start 


MR. LOPE 


r your Honor 


THE COURT: ' >t me just suggest or..e thing. This 
courtroom is largo, wa set up the microphone system for tfcat 
rcason. If yon will be gccd enough io use the microphone. 

MR. LOPEiJ: Mr. Siogal is pronent here today 
but he «eat downatnirs because his Client is there. 

Ilo did ask me to respectfully ask the Court if 

Uiey COUld wai “ ^ Uf;t a fcjw raoraonts until he returned here. 

Hc wantcd to bo present on the argument. 






md :mg 


him. 


4 9 C 


THE CCl RT: 


I think it is fair that we wait 'cr 


HR. LOIEZ: Pcrhaps we shovild ca.ll downstairs 

for hin. 

THE COURT: I will take care of it in the robin 

roon. 


MR. SUNDEN: Are the pians meroly to argue th 

motion, and may I ask what else is planned for this morn- 
xn- bscause I might want to excuse myself if it is juct 
the legal arguaneni. 

THE CCU.ITr The pians are merely to argue this 
motion» I think X do have one other thing with one deferj 
ant who was a fugitiva but did shcv; up yesterday. 

Besides that, I don't believe there i 3 anything 
elsa scheduled. 

I don't know how inany people are going to argue 
t.hi.3 motion. 


MR. SOKDEN: 


Mr. Fisher is going to cover it. 


THE CODT;T: Ali right. 


Mr. Elljs, do you want to be excused also? 

MR. ELLIS: No, your Honor, but while we are 
waiting, I would like to ca.ll the Courfs attention to 
anouher article in this morning's Daily News, 

Tibi COURT: I am going to hai/e to start reading 


I Ol.LY 


• SOLTHliRN C:> 
UN!TEO •••. 
? JUiRT, N.Y, 


• ' '(T cour?T rtenoRTt ?$ 

: ■? eous r mcuse 

Tfe'.SFHON«: n>:r'_»:r>T 


7-^ao 






SMtaibiA 


md: mg 


th 2 nsv;spapers. 


MR. ELLIS: Thia one is Gomev/hat moro fac tua 1 


than the previous article but doas refer to tha defendants 


other than Tra.~u.nti as minor mobsters. 


I would ask thc Court to tr.ke some moasure to 


limit this adverso protrial publicity. 


THE COURT: VTouId you let ne hav<» thc: article? 


MR. ELLIS: Yes, 3ir. 


THE CCURT: Ali right, gentlcmen, v;e will wait 


nov; until Mr. Siegul comes mo, 


. SWJTKkRN 0!!”* ?!( T COURT R. r FORTES 
liXITci.- r\Jc1 ?:CU»T KOJSE 

FCLaY SC;! ARS. M.Y . N.Y. TELr.PHCVJCi CO.rn.VNDr 7-4'VoO 
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(In the robing roonu) 

(Prossnt: Mr. Leighton, Hr. Phillips and 
Defendant Robinson.) 

THE COURT: Mr. Leighton, are you goincj to rep-* 
resent Mr. Robinson in this fcrial? 

MR. LEIGHTON: If your Honor is going to assig/ 

nnder the CJA I v/culd accapt ths assignnent. 

I havo epoken to tlr. Robinson several times and 
he nalls raa hc is ur.able to efford counsel, he is ur.able 
to afford ths fee I quoted to Mr. Robinson. 

Mr. Robinson was originally recomiaended to me 
by Gn attorney in Washington, D. C. He came to my offxce 
coma two or thrae— wallV.1 eaw him in court for the first 
tirna wnen v/e had the clispute as to v;hefcher or not he was 

in court. I did not see Mr. Robinson thereafter until 
yesterday. 

THS COURT: How many counts is Mr. Robinson narae 
in? 

MR. LEIGHT01J: One count. 

MR. PHILLIPS: He is only named in the conspiras 


count? 


MR. LEIGHTON: Yes. 

MR. PHILLIPS: I think that is right. 

TI 1 R COURT: V7ould ycu bo ready to try tho case? 

SOMYr 39N DttTRMT CCURT R=PCRTL : RS 
t r:S** YU.OUU KOU33 

•OLY:'; SvJAR!:, , »\.Y. i(9." VcLEPHONYt OCRTLANUT 7«38Q 
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MU. LEIGIITON: I understand your Ilcnor has mada 


a ruling that all motions mada v/i.ll be considered on be- 


half of all defendunto. 


I did have in mind a motion for severance and 


I understand several lawyers have made motions to sever 


on sim i lar grounds that I would r eque st your Ilonor to so 


make. 


I have also spoken to Mr. Robinson abeut baing 


I 

ready to try this case this weak. I think if the govern- 


ment would ansv.ar certain question 3 that I have which I 


think the governmant has indicated when 1 spoke to Mr. 


Fortuin on two occasions, he v;ould so indicate, I could 


b'- ready fco prcceed this week, with the consent, of course, j 


of lir. Robinson 


TIIS COURT: How about it, Mr. Robinson? 


MR. ROBINSON: Ye3, sir. 


TII8 COURT: All right. You are assigned then under 


the CJA. 


MR. LEIGHTON: Thank you. 


THE COURT: Mr. Phillips, I assume that thore 


wili be requests' for particulars. I think ^ou know l,ow I 


have ruled on the other ones. 


MR. PHILLIPS: We v;ill provide Mr. Leighton 


v;ith a copy of the government’s original bili of particulars. 


SDtJTKE-RN Dif R: :T COURT REWRTfRS 
UNITED STATES COURT HCx SS 

FOL.LY SQJARiI, N.Y., K.Y. U007 TELEPHONcj OJRTI.AN0T 7*£iG0 
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supplemental bili o» ; particulars, any post-arrest stato- 
manv.s of which we have copias and scientific reports which 
consist of Chemical analysis of tha narcotics which we 
intand to intrcduce. 

X think that's about it. 

THE COURT: Is he r.amed in an overt act? 

MH, L3IGI1T0N: Yes, he is, your Honor. I believe 

No. 14. 

THE COURT: Check now. 

MR. PHILLIPS: We gave the particulars of ovari; 
act 14, so tha particulars would ba contained in the gcvturn 
meat 1 s bili of particulars. 

THE COURT: 'iou gavc it in connection with who? 

MR. PHILLIPS: Ne gave it in connection with ali 
the other defendente, but Salley is the other defendant 
namcd in that overt act. 

TKb COURT: I had o phone call yesterday and a 
comersation today with a rtagistrate in Washington, Jane 
Dwyer, and ehe informod me that this defendant has been 
reportrng to her o.n an almost waekly basis as to his at¬ 
tempta to get counsel and what he is supposed to be doing. 

Sn^ didn't know v;hat he was supposed to be doing 
but she called me to teli me that he had been making these 
reports and that I should taka that into consideration. 


• soutkern Dforr ic; court repcrtirs 

UN.TEO 5; ;:CURT NO!!$£ 
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I tliink I did talce it into consiaeration yostor- 

I junt vranted evarybody to know about it. 

.1 don't know v/ho was lcoking for him, but they 
couldii‘t ba lcoking too hard. 

I1R. LbIGfiTON: 13 the trini going to begin coma 
tix.ie this weol:, Judga? 

TIJ3 COURT: Kopefully, it will. 

My problon» is, r.s you knov;, up to this point 
ali couascl have joined ia a laotion to sequester ths jury. 

Tire you going to jo.in in that inotion? 

HR. L 2 1GliTCN: Of course. 

THE CCURT: I v;ill need a substantial nunber 
of venirunen to pick a jury. it is on a day-to-day 
basis as to whethsr i’ will have thero. 

MR. LEISliTCN: That rnotion has not been decided 
yet, has it? 


THji COURT: The motion has not been decided yet. 
But it produces fcremendous logistical problcms. For ox- 
aiftple, whac aro I going to do with the jury over the week- 
enc.? Tha problens aro enormous. 

Unfortivnately, when I took the oath I also agreed 
-o gefc stuck v;ith such problcms and try to resolve them. 

Ali right, gentlcmen. 

(Recess.) 


IVirr, :5RN n - .TiCT CCJRT REP03T=»?S 
Ut\,'T :C 3. ' H.S CCtTIT hOUJS 


F0L2Y SQUVif. N.irt.v. v7 Telc f-TOMfc: CrSTLANDT 7 -45&l 
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(In opem court.) 

THE COURT: Mr. Eliis, I hope you don't raind ii 
I mark your papar as Court Exhibit No. 

MR. ELLIS: I do r.ot,your Honor. 

(Court Exhibit No. 2 marked.) 

THE COURT: All right, Mr. Lopez. 

MR. LOPEZ: As your Honor know, we concluded 

threo days of an evidentiary hearing on the motion to sup- 
press brought on by the co-defondant Di Napoli to pro¬ 
clude the governraent frcm using in evidence at this trial 
a suitcase and the contents of it ccntaining approximatoly 
ons willion dollars. 

It is quite apparent from the offer and the 
intention of the governrncnt during the course of this trial 
that they intend to offer this suitease and this money and 
evidence relating to the seizure on the conspiracy count 
in the indictment. 

This, of course, affects every single defendant 
that is namcd in that conspiracy count and of course will 
havo a tremondous impact upon the jury from an evidentiary 
point of view and from a prejudicial point of view. 

As a matter of fact, your Hcnor, it is our con- 
tenfion that so important is this decision that if this 
motron is denied it will of course mortally wound every 


fjOJTr!ERN DJoTIiCT CCUttT RtiPCRTERS 
l?r1 TE.3 ST £ T7S COURT HO'JSI£ 

FOLEY SQIJARE, N.Y , N,Y. lOJC-V YcLEPHONE: CCsTLANDT 7-4530 









md:rog6 

single defendant that is joined xn that conspiracy uount. 

As a matter of fact, I think the impact of this 
iuotion and this application ir.ay well settlo the weeks 
that are to follow as far as trial is concerned if a jury 
is told that one million dollars unrelated to narcotics, 
except that thay are to speculate upon it, and we are not 
even raising the issue of relevancy now, only the issue 


of taint. 


As a matter of fact, as I recall yestersay, it 


was Mr. Curran himself v/ho indicated that in the "»vent the 
motion was grantod and the governmant precluded from using 
evicieiice of the one million dollars during the course of 
trial, they would sericusly consider bringing the matter 
to tho Second Circuit. 

We invite, your Honor, suc^ a decision. 

Of course, it is your Ilonor'3 prorogative to 
nunce the initial determination, but if you grant the 
motion, Mr. Curran's application has a great deal of merit. 
It would settle one important issue in this trial, and I 
think it is pGrhaps the raost important issue on this trial, 
because after this what we will ba faced with, your Honor, 
is essentially the testimony,of purchased testimony,of 
informants that the government will produce. 

The one million dollars that we havo here, your 


SCJTHEM ;v'ST?:CT C Cltt' RSPCWTERS 
LUIT Et' ?TA“;S CCUTT HOfSE 

FOLEY SCIU^®, N.*/„ N.Y. •OCW Tt LEPHONE; CORtlandy 7-/5B0 
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Honor, is essentially very tangible evidence going to the 
wherewitha.l of these defendants joined in a conspiracy 
to purchase larga quantities of narcotica. 

Your Honor, goir.g to the essential points produc 
at the evidentiary hsaring the government is relying on 
the iawfulness of the arrest of February 3, 1972 and the 
probable cause to make the warrantless search. 

They arce trying to e scape the mandate of the 
Fourtli Amendment in securing a warrant before any search 
and seirrure can be made and they are in effect claiming 
from their brief that this falis, this seiaure, falis 
within one of the exceptione of the warrant requirement of 
the Fourth Amendment. 

We don’t have a eituation^here to name scme,of 
an abandonmenfc theory, of a Street encounter theory, of 
a plain-view theory of incident to a lax^ful arrest or 
anything of the sort. 

They are counting on probable cause to make 
the search and to make the seizure. 

If your Honor will permit X knov; the facts are 
ciear in your Honor's mind and certainly freeh. I would 
li"ce to allude to certain fcictors I thirJc are of prime 
importance. 

One of them is to begin with on the night of 

SOUTHERN 01HHICT COURT REP0RT5RS 
UNITEO C7ATES COURT HOUSE 

f-OLEY SQUARE, N.Y., N.Y. 10337 TELEPHONE; GOstlanot 7-4500 
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3'ebruary 3, 1972, at around '9:30 p.m., when Di ITapoli 
and Papa left 1903 Bron::dale; it v;as ciear that there was 
no crimo afcot at that time. 

The agants were not out on an undercover sale. 

They were not out to detact- a nev; narcotic transaction, 
they had no advance information that any narcotic trans¬ 
action was to fcake place. An a matter cf fact, your 

t 

Ilonor, the tesfcimony of all tho iaw enforcemcnt officers 

... I 

xnvolved clearly indicatos they were out to execute an 
arrest warrant on a person other than Di Mapoli and Papa. 

I 

I 

Spurdis and Reilly both testified, your Konor, 

aa I rocall, that they went to any number of places befora 

they feli upon 190C Bronxdale Avenua, and I will come tc this 

i 

aderass and discuss it from your point of view in a few 

i 

noirents. i 

But what is rnost important is that we do not have 
here the poos.ibilities or any advance knowledge of a nar- 
co>_ic transaction cn that day. There is no informant, 

! 

there i3 no wiretap, and in mentioning an informant, I want \ 
to allude to the fact of Stanton Garland. 

I think it was Agent Pallatroni v;ho said some 
time in 1971 "we had an informant by the name of Stanton 
Garland and he told us that a fellow by the name of 
uocky Evangelista and Dasmy Rinaldi were carrying on 


. JourroeRM wracr ccuirr reporteks 
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narcotic transactione with Vincant Papa, «d that ha could 

cf coursspurchase a kilo from vincant Papa through tha 

medium of these t«o gantlemsn for an amoutn of $25,000." 

Ha alluded to a sacond fact brought out at tha 

cvi-dantiary hearirg and that vas. your Honor, that ha had 

spoken with Vincant Papa noma time bafora December i» 71 , 

and tha fact was that ha felt that Vincant Papa vas stili 

in the narcotic businass and plannad future transactions vi 
Vincent Papa. 

It is our thnory and our submission that this 
Information providod boforo December 1971 , that Stanton 
Garland provided is stale cn tha issua of what happened 

• “ F3brUary 3 ' 1972 ' “ d I that in our memorandum 

of law we citad the Robinson casa. 

m any evont, your Honor, aven if you vish to 
eradit the tastimony of stanton Garland given to Pallatroni 
One mu st eonsider tha tastimony also shared ganetally. 

■ y ““ EW9aU ° f Ma tootics at tha time and the Hav York 

Jomt t«s» .-orca that Stanton Garland vas an unrelaible 

informant who was daaling at the verv 4 ,*™« 

y ciu tue vory time ha was providing 

Information, who htasolf vas In possassion of a vaapon 
ior Vhich the Burecu of Harcotics novor arrested him, and 

thoy naver referrad tha case for any actlon „ 

y «jcuion to cha New 1 'York 

State authorities. 
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That furthermora, your Honor, whon it cama to 
tha point of actually tostifying and providing this typo 
of Information that Stonton Garland had indicatcd to tho 

government that he would, ho abscondod and has not baan 
hcard from since. 


SOUTHERN DiSTRiC.T CCURT REPORTERS 
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So nou vour Honor, as far as February 3 , 197 ; 
is concerned, I thtok it is olear that there is no ortae 
afoot, and this is one important evidentiary factor, as « 

lG ° k at the ^ lality of oircumstanoes, as to what lappene 
on fchat night, February 3 , 1972. 

Now, lefs take a look at the auspicious 
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addrass, which tho governnent characterisos as a suspicio 
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' addross, 1903 Bronxdale Avenue. Jftat is the Information 
that we have regarding 190S Bronxdale Avenue? well, 
essaatially, prtaarily, it is thi SS that one person, whc 
vas arreeted for the larceny of an automobile, a John 
«e Eanedetto, qava his address as 1908 Bronxdale Avenue. 
Thera was no scintilla of evidence ibat 1903 Bronxdale Aven 
your Honor, was over used for narcotics transactione, was 
ever a place or a hangout for persons in the narcotics 
trafdic, that violators, known violators of narcotics wer, 
using 1908 Bronxdale Avenue to carry on their violatione < 
the narcotics lnws of the United States. '_ 

Xt is our submission, vour Honor, from the 
test:jnony even of Mr. Richman that 1908 w\s a reeidence 

Wh9r " Mr ' Di :Iepoli that -,rs. D1 Mapoli lived there 

wi.th chG children and with the cliild. 

So v;e have that fact. 

1308, fron. the proof in this case,your Honor, 
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xs not a suspicious address. 

* 

Now, your Honor, we como to a third factor. 

As we Icok at probablc oauee — and this is the contenfcion 
of the governmsnt — we have to lool; c.t it as a question of ’ 
levets arising to probable cause. V7e start out with facts 
and soe how the levels tabe us to justify the warrant re- 

j 

quxrements of the Pourth Amendraent. i 

? 

. f 

We have two falso assumptions — honestly made— ! 

' * I; 

by Pallatroni. Let us say they were honestly made. 

f 

One of these false assumptions is that the car I 

. i 

> 

that Vincent Papa was using cn the night of February 3, 1372, 

> 

your Honor, was in fact a rented or a leased car, and this 
is the typica 1 MO of a narcotic.s transaction, of somaona who 1 
v/ants to pull off a naxcotics violation or a narcotics deal; 

I 

he will not use a car registered to himseif, but he will go ; 
out and rent a car, lease it so it can't be later identified 
or traced or related readily to himseif. 

hell, it is ciear that Charles Papa, the owner 
of the Wcrldwide Leasing Corporation tooh the stand here 

and said, "Our firm does not leaso cars. Out firm does not i 

* 

rent cars. What we in effect do, we are a Pontiae deaier- 

» 

ship, vje in fact sold a car to Vincent Papa. As it happoned.l 

i 

that car was in Service and under repair on February 3, 1972, i 

i 

so as a courtesv we gavehin a deaier’s car." 
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This car was eventually returned to Charles 
Piipa and to the Pontiae dealership after he explainad all 
the facts to Agent Rinaldi. 

So th.i.s whole idea that Papa had another car 
that he coitld havo been using but was using this car deli- 
berately for a narcotica transaction is, unfortunately fco 
Pallatroni, a falsa assumption. 

The socond false assumption is that the New Y< 
attorney by the na^e of Murray Richman tried to take the 
hoat off the surveillance at 1903 Bronxdale Avenue, in the 
they indica tod that a .man went into a car regis ter ed to 
Murray Richman shortly before Papa and Di Napoli left 19C; 
They followed hin. He made a c.ircuitous return. 

Now, Murray Richman gave testimonv and gavo tJ 
benefit of his testimonv to the Court. He gavo three spe- 
c.ific raasons why he v;as there that night at 1903 Bronxda] 
Avenue, and the reasons, as your Honor will rccall were, c 
course, course, to discuss a case with one the Di NapoJ 
brothers; second, to discuss a real estate purchase in 
VJestchester by Mr. Joseph Di Napoli, and to bring a gift t 
fLcs. Di Napoli relating to the child thatwas recently bori: 

When he concluded his business, your Ilonor, he 
left, and when asked about the surveillance, I think he 
biurted out during the course of his testinony, "If I had 
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known there was any surveillance at 1900 Bronxdale Avenua, 

* i 

I certr.inly wouldn't have been there." 

So we have these two additional facts, on which 

i 

the government is attempting to rely on the i3sue of probable 
cause. I think cluring the course of the se proceeaings, by 

\ 

very direct testimony, we hnye been able to show their 

t 

t 

independent v;orth. 

Your Honor, it is a very curicus factor indeed 

r 

that on February 3, 1972, when Papa and Di Napoli were both 
orrested on the instant charge, a coraplaint was lodged 

| 

gainst them before the United States 'lagistrate in this 

( 

* j 

district. The government took no action. There was no pro- , 

! 

secution a3 far as that complamt was concerned, vour Honor. 

I 

As a matter of fact, the government dismissed it and de- 

i 

| 

clined prosecution on the thing. i 

1 

Papa, although named as a co-con3pirator in 
this case, is not even a defendant in this ca. 3 e, and I 
think that kind of test the goven ment must meet. They 
failed to go forward with prosecution, despite the fact that • 
they now claim that on February 3, 1972, they had the 
probable cause and the necessarv Information to make a 
lawful arrest. 

Your Honor, the decision to halt the Di Napoli 
car came moments before the car was hit. Whether one chooses. 
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to beli&vc whether it wa.s Spurdis who gave the command to 
3fc °P ths C31 ^ or whether one chooses to helieve it was 
Pallatroni that gave the order to halt the car, it was cloar 
tliat even before the car stopped the decision was made to 
arrest the occupante. 

We have no vehicle. infraction here, lika in 
Robertson and Gustavsou. We have nothing of the sort. 

There v/as no crirne that was comnitted in the presence of 
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the officers. But the government, on its showing of 
probable cauce now, after having made its decision to stop 
the car, edds two other factors to the case, and it says, 
hfter we made our decision to stop the car and search the 
suitcase, two more things happened! one, Officer Reilly put 
his hand out of the passenger's side of the unidentified and 
unmarked police vehiole and ordered Papa to stop the car, 
and there was a moment*s hesitation, and then a few feet 


18 

19 

20 
21 
22 


later the car stopped." 

Thi3 is number one. 

i 

i First of ali, Spurdis contradicta Reilly's testi- 

i 

mony. He say3 Reilly was driving the car. "I was the one 

l . 

who asked the Papa-Di Napoli vehicle to stop. I was the 


23 

24 


25 


i 

I 

» 

1 

j 


one that signalled it, and thcy stopped within a few feet 
after I gave the command." 

So we havo here now, your llonor, the testimony 
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bsing contradictcd by twc offj.cers who were there on the 
scene: Reilly and Spurdis. 

But even if your Honor wlshes to credit Reilly, 
we h ave to underatand the circumctances of that night. ro 
Show the shield, Reilly had to lov/er his window. it was 
pouring rain that night. The Papa window was closed, and it 


i 

i 

i 

» 

4 

i 

i 


was raimng. The car was moving. No siron was sounded. 
Thero was no immediate indication that this car was going 
to bo stopped, your Honor. As a matter of fact, there was 
a spontaneous and sudden move by the police vehicle, who 
came abreast of Papa and Di Napoli and ordered the car to 


st.op. It stopped. 

\ 

Nov/, a socond thing happened here, and that is, 
as the automobile stopped. Vincent Papa got out of the car 
ar,j valked towards the officors. This Pallatroni has indi¬ 
cato;! that while it was not a consciousness of guilt, | 

because he whsn't walking away, your Honor, the inference ! 

f 

is he wasn r t walking away fron the vehicle, it was a sharp 
move on the part of Vincent Papa going to the police to j 

inquire what v/as happaning, because he was actually attempt- 
ing io divert attention from the vehicle itself. 


Of ccurse, the fact that Di Napoli remained in 
the oar w-s unexplained by Pallatroni. Nor was that question ! 
askcd, your Honor. But I think it is unfair to say that i 
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everyone who is dstained by non-unifcrmed police offieers 
m these types of conditions just sits in the car and v/aits. 
Ne don s t have any evidence here during the course of this 
evidentiary hearing that Papa actually knew that these 
peoplo «ere polioe offieers. They were in civilian clothes. 
Nhe circumstances of the night and the whole thing could 

not bring forth the impact that these were in effect policc 
offieers. 


Secondly, we know another factor on February 3rd 
and thi).t is that when the police offieers got out of the 
Ct ~ r u.n.y got out v;ith gun in hand — gun in hand — and 
their entire purpose was, and the very first thing they 
said to Papa was, "Ycu are under arrest." 

The next thing, they told Di Napoli, "Get out 
Of the car, or wa'Ulill you, and p ut your hands on the 
da3hboard." 

The next thing, after Papa was fully secured, 
aftar Di Napoli was secured, at that tine Spurdis went ineo 
the back of the car, your Honor, pulled out the suitease, 
put it on the Street, opened up the suitease and found 
one mi 1.1 ion dollars’ worth of money. 

I would like to point out something else your 
Honor, that there is no testimony here that the suitease 
that went into the apartmant at 1903 Bronxdale is the same 
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suikcase that carae out. . The governraent is resting its case 
on the following information as far as prcbablo cause is 
conoerned, when you reaJ.ly get down to it. 

* 

Vincent Papa is a known narcctics offender, and 
tlV3 fact fchat: £ suitcaso went into 1903 Bronxdale, carried 
by Joseph Di Napoli in the con.pany of Vincent Papa and 

i 

corajng out again, appearing heavier i think the govern- 
raent showed through the testiraony of Reilly that he was 

ij 

carrying the euitcase with two hands and through the testi- ■ 
mony of Spurdis that he appeared hunched over — under the 
circumstances, they are relying on thesa two factors to 
justily probabis causo as far ac this is concerned. 

Now, we will remsmber that it was Pallatroni, 
the governraent witaess, v;ho indicated, "I made the decisicn 
to hit the vehicle, to stop the vehicle." 

Remember, he was told, your Honor, at least 
that *o what he said, that it was Vincent Papa who was carry¬ 
ing the valisa and not Di Napoli. Your Ilonor will have to 
judge whether in effect his dscision would have been the 
lume had h ° ba «> told that an unknovm person — because ! 

Joseph Di Napoli was not engagod in narcotics traffic at the i 
time, according to any information they had on February 3rd; ‘ 
he was not connoctcd with the Facciano caso or anything of \ 
the sort — as a matter of fact, Josoph Di Napoli's reputatio:! 
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was mostly as a shylock and possibly in the gambling busi- 
ness. 

This is the essential infornation as far as 
Josaph Di Napoli is concerned. 

Your Ilonor, I believe tho case that, frankly 
speaking, I couldn't find in the Second Circuit, says ths 
glassine envelopo and the brown paper bag is the hallinark 
of the narcotics trade. I have never heard any deciaion 
as far as that is concerned with regard to a suitcase. 
suitcase is net the hallmark of the narcotics trade, so 
tliat itself cannot e.dd or elevate this case to the warrant 
cuception of the Fourfch Air.endirisnt. 

Than, of course, your Honor, I think it is clca: 
from the testimony of the arresting officers or the law 
enforcernent officers, Spurdis, Reilly, Reed and Pallatrcni, 
that they are in contradiction to each other. These weio 
governir.ent officers and law enforcement officers of the 
New York Joint Task Force. Two officers testified. Spurdir 
testified that he did not know why he was arresting Papa 
and Di Napoli. Ile was taking a shot. he wanted to know 
what was in the suitcase. Ile was curious. 

Reed, who was in the company of Pallatroni, 
said that when he arrested Papa and when he arrested 
D.i Napoli, he could assign a reason to it. Reilly, a New 
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• i 

York Joint Task Force officer, said, "Wall, it was for con- 

• 

spiracy to violato the narcotico laws of tho United States." ' 

1 

When we really <jet down to the meat of tho 

| 

thing, ve have this type of a aituation: 

\ percon. who is known to the Fedcral Burea- of 
Narcotice — and I v/ill give hiru the best of it — is kno.im 

( 

to the Federal Bureau of Narcotica, Vincent Papa as a pos- 


sib3e narcotica violator, is in the pre 3 ence of an unJcnovm 
persor going into 1903 Bronrdale Avenue. The y v;a ik in v;ith 
a suitca*;e, and they walk out with another suitease, or the 
camo suitease, appearing heavier. This is their whole 
basis for probable cause. 

Your Ponor, agaj.n, in the course of my briof 
with cupporting case3, I rm certainly not going to to into 
it. I did not include a case which was provided to me by 
Nanoy Rosner, and that is United States against Gonzalcz, 
362 Fed. Supp. 415, 1973. 

TUE COURT: I found that one on Thursday. 

HR. LOPEZ: You are asquainted with that case*, 
yovx Honor? Then I ara not going to belabor it, your Ilonor. 

I knov/ co~counsel, your Ilonor, have a number of 
poir.ts that they would like to make. I am familiar with 
some of thoso points. I am not going to belabor them. I 
am going to give them an opportunity to speak. 
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1 think your Honor yesterday said he was going 
to exercite his discretion in their favor to allow argunent 
on this suppression bid. Our main contsntion essentially, 
yoar Honor, is that there is no probable cause to stop that 
car, and oar main contention here is etlso, your Honor, that 
ic there is any doubt — there is no doubt in our minds — 
but if there is any doubt in your Honor's raind, resolve it 
in behalf of Di Napo.li. 

Let thcm take it. up to the Second Circuit. Ue 
are ready to go up there with dispatch and speed to resolve 
tnis issue which will have such a tremendou 3 impact as fer 
as thi3 trial is concerned. As a matter of fact, taking it 
up will init.ially c.lear the air as far as this case is con 
cerned. It will panait othor things to be dono: the 
transcripta on the oavesdropping tapes. 

Of coursa, this should not have an influence on 
your Honor's decision. We don't raean it that way. But I 
think it would ciear the air, since the impact of this 
$1,000,000 will have such an effect on the trial that is to 
follow, in which we are going to have, the way things are 
going, at loast eight weeks of trial. 

Thank you very much, Judge Duffy. 

THE COURT: Thank you very much, Mr. Lopcss. 

MR. SIEGAL: May I say a few words, if your Honor 
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•• ! plaaces? 

UIE COURT: hr. Siegal, with concern for your 
co-counsel, will you plec.se go to the microphone? 

5 j| Unf0rtanately ' thlE *>« ^ 1»lt. large, and the «coctio, 

0 aro net the best. 

! 

|| MR * SIEGAL: Ka V it: Please the Court, first cf 

( | alX ' C Mant tc join ln the moti °n to suppress on bshalf of 
_ I Mr ' Tra,ount;l - Of course, technically it n,ay be said that 
lr I we haven-t Ktandiny, but I bsliave w, have standing, becaus, 

^ i ” thiS e * hiblt o£ Si,000,000 ,008 into this record, „ e ara 

■■ j goirg to be atuck with it, and I eubn.it most rcpcetfuliy 

' jj that the prejudice against Hr. Tramunti ie going to be out- 

^ |! ra8eoUS ' Sor th ® rea °on that the bili of particulare 

| | HW that Mr. Tramunti joined this conspiracy in Mav of 

‘ jj 1973. a year subsequent to the event we are talking about. 

| ° S courso ' y»u have a technical principie that 

• jj once you join a conspiracy you are bound by everythin, that 
j has gone bciora. Eut in this particulnr easo we are charged, 

: os I read the overt act, with J.oaning some money or being 

I abOJt t0 l0£,n 30ma mona y< '■'hureas we have a situation that 
I 51,000,000 was tcund in a suitease a year before we ever 
allegedly joined this conspiracy, and I submit it is not 
jj hamiess error as far as we are concerned to admit this evi- 
| den ° e bUt thafc * “ rioK Ptojudice is created against 
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Mr. Traritunti, and for that r.eason I most respectfully move 

on behalf o£ Mr. Tramunti that this evidance 3 hould ba sr.p 
prosced. 

Thar.k you. 

(Continved on page 513.) 
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THE COURT: Ncact. j 

IjR * Fj - SKER : If yov.:c Honor please, of course 

tha defendant Christiano submits that ho has ctanding baytmd 
tha moro faot of the conspiracy oount charged in count 1 i 
01 tho ladrctiner.t. But hwather or not ha has otanding 
Wa "’ ould <«**!•* that if yonr Honor will allow tha avi- i 

donoa into thio caso, and if it wero lator dotemdned fco ' 

ba error to have dono oo on tho basis of tho Fourfth amsnd- 
mont, and ii that error prejudioes anothar defendant in ' 
tha case, whether or not that defendant had standing ha 
wouid fco entitied to rcliof, ho would bo entitlad to a new 1 


triLal. 


|| Boyond that, j.f your Honor please, and ad¬ 

ii * dre3£ing “ yself ' if 1 K*Y'to tho rcerits of tho motion, 

'i 

!j Mr * Lopei! has ar 9 Uf -*3 tiiara v;as no probabis causa to of- i 
1 fect the arrests. 

I 

I would arguo as follov/ 3 : 

} 

Assr.raing, arguendo, there v?as probabis causa to 
| effect the arrests, nevarthaless there was no probabis 

|| cai.o£ to effoca the search. And assuming, arguendo, tharo i 

| WaS Pr ° bable caus ® «««* tha search, nevertheloss \ 

thoro was no justifiabla rcason to open tho ouitease. ! 

| 

Addrassing myself to the first aspact, whether 
or noi thero was probabis ceuse to search, clearly, your • 
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honor, I submit, and I wili not belabor tha point — at 
least tha factual recitation which I thought was excellent 
on the paj.t of Mr. Lopaz — there Is nothing anywherc in 
•tha hearing to suggost there was contraband in the suitcana 
or in tha car. 


I.ow, thc high water inark of latitudo with regard 
to the governnental invasion of privacy with respect to avito- 
mobiles must be Chambers v.Iiaroney, and even in that case. 


i^ y° ur Honor piease, even thore probable cause must ex 
ist ror a search to be conducted of a car. 


The sv.itcase was taken frcm the car. That act 


alone consituros a 


search of the car without a warrant and. 


I submit, without probie cause. 

I think it is interesting to note that two 
c£ tlie agents here were unable even to articulate a reason 
xor their arrests and for tho searches. 


Sacondly, if your Honor piease, assuming, arguendo. 


there v;as probable cause for the arrost, and assuming, 
arguendo, that theca v;as probeble cauce for the search, both 
of tl.ese things ws strenuously contest, of course, I submit 
undox tho authority of U. S. v. Soriano that stili there 
waa r.o reason in tho world to open tho suitease, no reason 
uncior tha Fourth Amendment. 


VJifch respect to Sorinno I am referring to the 
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P',rjel decisicn. That caso is now before the Fifth Circuit 
aga in en banc. 

In that case thera was surveillance leading of- 
ficers to follow certain paople in a ta:cicab to the airporfc, 
An arrest was made at the airport and tha ouitcases were 
se i sed i : rom the trunk of the taicicab. 

In tha panal opin.lon it was held error — 1'm 
sorry, it was held a violation of the Fourfch Amendment — 
to opan the suitcases. 

I think what the Fifth Circuit was getting at 
was seme of the language in Coo.lidge v. New Har.ipshire, and 
the rageneration, if you will, of the Trubiano case in 
tha Supreme Court. 

There was nc reason co opon the suitcasG without 
a warrant. There were no e::igant circumatancao, tnoy had 
tl e defendants in fchis caca well-ensconced, they had the 
suit case in their possession. They could have taken ali 
tl res cf the thinga, tha two people and the suitease back 
i-c the stat ion, and they could hava obtained a warrant. 

There was no reason in tha world for them not to. 

Tha government might argue there was already a 

very serious inrasion of privaoy, it Maf-tors' little the. opehin< 
of the suitease. 

I think that is a spocious argumant if in fact 
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Mr. Phillips planned to ndvance it. 

It is one thing— for instanco, somaone cr.n loci: 
at my house, but opcning it,going into it, is a far greatcr 
invasion of my privacy than mercly looking at it. They can 
pat a surveillance on it, thay can evan "secure” the Srouae, 
but going into it revaals its contente to the obtrusive 
eye of the goverrment. 

I submit, your Honor, thare is no roason in the 
world to do it ir. this case. There was more than amp?.e 
time and thare wsre no exigent circum itances to account 
for the govorirmant* s failuro to obtain a warrant. 

THE COTJIVP: Thank ycu. 

Next, Ilr. Rosenberg. 

HR. ROSEUBERG: If your Honor please, as I 

undersfcand the facts of the case,when a determination was 
made to hit the car the evidence that they are relying 
upon is two-fold; Vincent Papa, a known narcotic trafficke 
and soir.eone was carrying a suitcase which appsared to ba 
heavy. 

There were certain circumstances that they al- 
ludad to subsequent to their stopping.the car,but that in 
tho main was what essenfcially they are relying on. Vincent 
Papa and the fact a suitcase appaared to be heavior. 

I am curious as to whether or not - based upon that 
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sat, of c.iroum3tarces they could have goria to a magistrate 
emd asked for a search warrnnfc, based u.pon that, and hovr 
a magistrate v/ould have roactcd to that net of circumstancoj 

It vjould appoar that if this Court v;ere to dony 
our motion to . snpprecs tnen ali anybody in the presence of 
Vinceau Papa, aay placo, any time, under any circumstanees-- 
and this of courca caa be projscted to anybody else that 
thoy say is a lanown narcotic traffickcr— can ba stopped, 
SGc.rched and friskod at any time. 

I don 1 t think this is within the purvicw of the 
Pourth Amaudment. 

THE C0'JRTs Thank yc-u, Mr. Rosenberg. 

IJext. 

IjU. EL-jIS: I join in what*s been said, and have 
nothing to add. 

THE COJRT: I assume everybody joins in what's 

bec n said. 

Dces anybody else want to argue orally? 

Mr. Stotsenburg I guass is next in lino. 

MR. STOPC^i'DURG : I don’t want to bolabor the 
points made. Howevej., it ceems to me, and without waiiing 
that position, that inevitably if your Ilonor should deny 
this motion at this time in fact you are looking at the 
airing of the issue rs it baars on relevance. 
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fly Client to ths esctent thafc any Information 
h:;s baan provided by the U. S. Attorney, and there is ono 
Cctct that has been provided and is in ths bili of partiou 
^irs to Indictnent No. 1099, Paragraph 5 — my client is 
luged to have joined thc conspiracy in ths spring of 1973 

This seizure occurred in February 197.2, and re- 
lated to activ..ties in 1971. 

I understand that in a conspiracy the various 
acts of ths conspirators are subject to connection, but 
it seems to na that one of the most obvious points that a 
layman could cee is that if money is brought into a con¬ 
spiracy it is to be used fer the purposes of that con¬ 
spiracy. 

As I understand it, the government is stili in 
possession of the million dollars- and consequently the 
pcejudicial effect — that is to say, the influence on th 
j lry — becomes manifest. 

It is ciear wliat is going to be done by the 

prosecuta on is to use it to bolstcr places v/here they may 
not have testiroony. 

Consequently, I draw your Honor's attention to 

w.iat 'nas been called the "prosecutor' s darling," and that 
is ccnspiracy. I am sure your Honor is aware of that. 

Tha cnly fair way that defendants can ever get 
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n. trial, and it is particularly v.’ithin thc discreticn of 
tiiG trial judcjG, is v/hon things that are so far pitched 
and particularly prejudiciai arc just not allowed to coma 
i)» r and tha issuo here is one of time— that is to say 
a year latar my cliont is nlleged to have joined tho con- 
spiracy, and an amount of r.oney, and its obviou 3 pro judi¬ 
cia! effect and tha lack of relevance or materiality. 

Thank you, your Honor. •> 

THE tv^URT: Mr. Stotsenburg, I think everyone 
would want to rscognizo one tliir.g. The only ruling on 
wnich I will raake a dccioion is a ruling on supproosion, 
not on tha question of rolcvance. 

MR. STOTSENBURG: Your Honor, I understood 
that, but I just — 

{ 

THE COURT: I \lndarstand that your argumont 

* 

basioally is that you vrould bo prejudiced becuas^ you ba- 
lieve it to fce irralevant. 

i 

MR. STOTSENBURG: That is tha second argument 
without repeating the first one, yes. j 

THE COURT: Ali right. 

Mr. King. 

MR. KING: May I be heard? 

THE COURT: Yes. 

MR. KING: If your Ilonor please, I ju 3 t want 

* 
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to addross myself to cnc of the facets of the argument 
made by Mr. Lopaz, and that is as to impact that the 
introduction of this iuonsy would havo on a jury. 

I recpccfcfully call your Honor's attention to 
tha fact that the overt act with v;hich my Client, John 


Gamba, is chargtady No.l, is chafc the heroin ha recoived 
was in the carly evening hours of January 1S72, which would 
be with in a month of this ceizure of tha money. 


I thirfc that at least a3 far as my Client is 


concerned.; ha would csrtainly be besmirched by reason of 
the proriimity of time between the act with which he is 
che.rgad and the seisuro of the monoy,and for that reason I 
join Mr. Lopes in his raotion. 


Thank you. 

RICHMAN: The difference in this particular 
cace that X would differentiate my situation from Mr. 
Tramuriti 1 s situation in behalf of Benjamin Tolopka is it 
is alleged his participation in this conspiracy took placa 
in August of 1970, and at that point thereafter there 
secms to be no evidence or no indication that he conti., ad 
as part of this conspiracy;to introduce this evidence ac 
agoinst him, even on a broad basis, would be to preclude 
any possibility of a fair trial to occur for Mr. Tolopka 
in this particular instance, and this is the only point I 


. soirnesN ciifmct ccjrt reporters 
umitel- s:a; js court hoi«$e 
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• 1 
would lmaka to differentiate: from anything else that vzein 


said bafore. 


Thank you, your Ilonor. 

THE CCURT: Thank you, Mr. Richman. 

Is thsre anyona olse on tha defenso side who 


v:a:its tc be heard? 


(Ho responso.) 

THE CCURT: Mr. Phillips. 

MR. PHILLIPS: Your Honor, before I address wy~ 
self to this issue, I would just like to tako up one 
thlng that Mr. Sicgal mentioned. 

He stated in the government 1 s bili of particu¬ 
lare the governnunt stated that Mr. Tramunti cutcrod tha 
conspiracy ccme time around May of 1973. 

I don't hava tha governmont's bili of particulare 
before rao but if that is— 


1973, 


MR. SIEGAL: I think I was wrong. January of 


MR„ PHILLIPS: I just wanted to make sure tha i 


Mr. S.iegal vrould not be suprised by come of the govern- 
menfs cvidence that wag tc be produced at trial. 

All counsel have indicatsd the prejudice of this 
tcr.tiinony or eviionce to their clients. It is the .govern- 
ment' s • positio?! that this evidence would be prejudici&l 


. SOI) fKElN 0 'H :i 7f CCURT «EPCSTESS 
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because it is probativa, probative of the conspiracy as it 
eji.i.stcd and as it is chargcd in the indictment and of tho 

individual roles particulari*/ of Mr. Di Hapoli in thc 
conspiracy. 

With rospect to tha issuo at hand bafore your 
Honor, ba3ad on the tsstiitaony that was adducad at the sup- 
preesion hearing last weak, I would like to disposa of t.wo 
matters very guickly. 

First of ali, the credibility of the witnesses 
and V7hat your Konor shouid conclude to be the truth as 
to what occurred on the evening of February 3, 1972. 

The raain defense witness that contradicted the 
goverrrasnt witnesses inthis case, Detective John Spurdis, 
we submit is not worthy of belief at ali by this Court. 

Ile was contradicted not only by three government 
witnesses, Pallatroni, Reed and Reilly, but he was contra- 
dic.'ted by himself both as to his testimony on prior oc- 
casions before Inspector Comperiati and by his own testi • 
raony between what he said on direct ecamination and by v/hat 
ne aaid on cross-examination. 

With raspect to Inspector Comperiati, he unequivocally 
stcitea on the witr.ess stand on cross-examination theat he 
dic'1 not tcll him he believed he had probable cause to 
orcler that the car be pulled over, whereas he equally 
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unoquivocally said to Comperiati he did bolieve ha h:\d 
probablo cauco. 

Ha said on dircct eucarnir.ation that when he mat 
Mr. Di napoli fer the first time arter this arre 3 t the 
chargas wera not outstanding, whercas on cross-examination 
ha admitted that tha chargeh stili were outetanding. 

He contradicted, or I shculd say the threa gov- 
ernment witnesces contradicted in many instanccs what Da¬ 
tae tl ve Spurdis had to say, spccifically who ordarcd tho 
ca:: to be.-»stoppcd # Pallauroni or Spurdis, who told Papa 
to pulli over, whethar: it wao Officer Reilly or DetectiVb 
Spurdis, and in many other instanccs. I vont go into 
others. 

Also, it is obvious from Detectivc Spurdis' 
eloco asjsooiation after tha arrest with Mr. Di Napoli and 
hic antagonism tcward Pal3.atroni as to why ha gave cuch 
inherently incredibla testimony that he gave on the v/it- 
necs st and last v. eek. 


I would point out the govcrnment does not tcike 
tho sarce position with othar defense witnesces, Mr.Richnan 
and Mr. Papa, but we contend that thoir testimony as it 
wan givon does nco^in any way affect the probabla cauce that 


Pa..latroni had to order tho car to ho pulled over and 
Papa and D.i Napoli placea undor arrest and the suitease 


. .‘OUT-iEF; v r 
u.\'l Yc\ 

P0L2Y SQUAPf:, M.Y., N.k 
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searched. 


i 

ihe se conci matter I would like to dispose of 

i! 

gu;.ckly is the legal question as to whether or not thorc 
f W3n a necessi ty for the agents to apply to a raagistrnte fo 
| a Bearch warrant aftor they had pulled tha car ovar. 

'■ 1 thin3c tha law crystal ciear on this nov 

ji from tha caSQ of u * s * v - Carroll in 19E2 right down to 

il 

Chorabars v.Mairon-ay., that automobile saarches do not requir» 

!i th ° search warrants simply bacause an automobile is a 

i! 

methoa that can very easlly dispose of evidence, that ena 
!j leave tha ssane of a crime — leave the scene, and that 
unlike a housa, a room, tha agents aro not required to 
obhain a search warrant fcofore they search an automobile. 

Tna legal question, I submit, that your Honor 
is confronted with here is solely whether or not the 
agento had probablo cause to pull the car over and to 
search the suite?.se. 

The basic Standard, here set forth in U. s. v. 

Brj rmig._r is whether a reasonably prudent man had a belinf 
i.h^t a c,.,.me at that time was being coinmitted. 

Ke submit that agent Pallatroni was a reasonably 
prudent man, and that he did have a belief and a reasonable 
bellet that a crime was being comraitted at this time, spe- 
eificoUy a violntion of Fedgral Harootics Lav/s, in that 

Southern DkTr*'::T ccurt repcsthrs 
U'JITED ,VTCOUST HO'JSE 
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■t)ie euitcase ccntainecl horoin or narcotics. 

Uhafc vas kncwn to Peter Pallatroni o» that 
Gvening, and whr.t waa obsorvcd by him and more specifically 
by Officcr Reilly, wao as follows: 

First oi ali, thore v?as como background infer— 
nuit ion that an investigationhad takon place in the fall 
ov 1971, spccifically in tha Cottaga Inn f in December 
Datective Spurdin had cverhsard a conversation between a 
Frauk Facchiano and another individual wherein Facchiano 
s£..\d «is o».h3r individual r.ecdad anotlier oightii. 

On tha very sams evening Facchiano vas observod 


Ii 

m ji 

ps.scing a 

package to 

ii 

is 

vre.e later 

arra st rd t 

16 ji 

eighth of 

a kilo of 

») 

:? 


Tha deseri] 

Ii 

mest proci 

sely meate 


Tho descriptio» given by Datective Spurdis al~ 
meer precisely meata tha descriptio» of Joseph Di Napoli, 
Thot is tha descripticn of the individual that Facchiano 
was overheard by Datective Spurdis eaying— to whom 
Facchiano caid '1 nasd anothsr sighth." 

Secondly, Offioer Reilly observed Vincent Papa 
and another individual arrive in the vicinity of 1908 
Bronxdale Avcnue. The other individual got out of the 
antomobile with tha suiteasa. Vincent Papa was known not 
only to Pallatroni but to Spurdis anci Reilly as a known 

. scirruf-HM Di:rfeoum se^oi-iters 
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narcotica trafficker ,of the highast level. 

i J npa stareci at the agent for several seconds 
after he parfced r.he car and got out of the car and then 
onterod the house at 1908 Brcnr.dale Avenue. 

Pallatroni knew that Papa ovmed or had informa- 
exon that Papa ovmed two autonobiles, yet he drovo up in 
an Automobile which Pallatroni checked out the license 


Ii 

|j 

piate 

of 

i j 'i 
„1 

sa:id. 

to 

f 

cars. 



It is true that that company, the government doe: 
not contest that that company-incfact doaa not lease cars 
ouv. in rather a company thnt sells cars. 

Uov;ever, v/hat Pallatroni at the instant got over 
th ® Car radio v;as so*n«thing that he called the Wide World 
I5a5eS Corporat ion or Leasing Corporation. As it turned out 
it is the Wild*s Sales Corporation. 

I don t thlnk it is altogether unreasonable for 
Pa!latroni to conclude, based on what came back, that 
thjs was a leased automobile. 

Pallatroni observed an individual leave 15 
miiutes befora Papa and Di Napoli left, get into an auto¬ 
mobile and leave the area. Fallatroni then left and 

toUowed the car, not knowing to whom the car was registeroc 

mirfrfiiio ) ccsjrt retcrtsps 
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and not knowing who was driving tha car. 

As it turned out, of cource, it was Murray 
Richman and it turns cut it v/as registered to Mr. Richman, 
but that was unkrown at that time to Agent Pallatroni. 

The 55 acfc of the matter is that Pallatroni followed 
him and it appearcd, aceording to the testiraony of both 
Agent Reed and Agent Pallatroni, that tha individua! was 
driviiig in a circle in an attempt to take off tha survcil- 
lamse. 

Even Agent Reed,much less experiened than Agent 
Pallatroni, tostified that it was his conclusion that this 
was procisely wh=t was being done» 

Reilly and Spurdis also observed other individuals 
coming and going. Thrce women left and came back. 

One man left, and then just five minutes befors Papa and 
Di llapoli left with tho suitcace, two men left and again 
this is a ona-family dv/elling, according to the testimony 
tha:: was adduccd at tho hearing. 

Two men left and got into separate cars and 
drove away. 

Five minutas later the suiteasa came out of the 
house,and it was obvious to Off icar Roilly that it was 
heavy, haavier than when it went in, the way it v;as bcing 
carried v/ith tv:o hands in front of the person who was 
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carrymg it, irciicated to Agent Reilly that it was hcavic 


than whGn ifc W£nt in he testified that it was to him 


tno same suitcose that had been carried in. it was being 


carried out by tha samo two individuals who carried it in 


by an individua! who had tha same description as that 


individual that Paochiano had requoated another eighth of 


haroin just five months before. 


Finally, the last itea» is Agent Reilly had some 


difficulty pulling the car over and after Papa finally 


PUlicd OVer# ha got out of tha automobile and instoad 


of waiting there for the police officers to come, walked 


towards Agent Pallatroni - excuso me, walked to the auto¬ 


mobile that Reilly and Spurdis ware in. 


By this# A ^ ent Pallatroni thought he was trying 


to get away from the automobile, that there was something 


iri tkare that Agent Pallatroni believed Papa to be — to 


i nc-t want the agents to know what was in there, 


I think that tha testimony of either Reilly or 


Spurdis is even corrobarated exactly what Pallatroni be¬ 


lieved with respect to thls. 


Hr. Lopas cites the case of U. s. v. Gonzales. 


The ° pinion Bauman, in support of his position. 


that Pallatroni and tho othsr officers dia not have probal 


onus* to pull Papa's car over and to searoh the suitease. 


£Oi**n-:Er.j * ojsiaicr cc/jrt repcrters 
UN!T5l* STATES C0IJT5T HOUS?. 
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We submifc Gom:alos can ba distinguished on ita 


facts ai follous! 


In Gonr.u3.G3 tho agente had had geod Information 

; 

that Go.ncclos hiireelf vv.a involvod in narcotic3; and undor- < 

f 

i 

caver agant in faci; who ha a knovru Gc.n cales when ha v/as voung ' 
tallcp.d to Conciles in r. ba?: in the Lower E a st Side, c.id 
Gonsales had sdmifctsd to hira that ho v;ae involved in nar- 

i 

cot.Lcs and making goed meney. 

i 

Howevor, that wns in December of 1971. 

i 

A couplo of woeks later— also the agents tonld 

I 

pat 'oj Gurveillt.noe Gonzales vrifch a man named Arroyo. Two 
v/3e’:s later in early J&ntsry 1972 Arroyo was arrested in 
comiochion v;ith the saizure of over 200 pounds of henain 

i 

in Miami f Florida. 

Arroyo, and later ther® v;as another seisure 
involvcd about a day or tvo later. Gonzales had had 
nothing to do with thooe eeizures. 

Eut the is sue before tho court v/e.s not the ar¬ 
ra st of Gonzales, or tho urrest of Arroyo, the issua 
was whether tho arra st of a man named Terres was lawful, 
and in that counection tho agente never even eaw Torres 
until January 13, 1972, and wnile they saw Torres in tho 

! 

company of Gonzales, they saw nothing sucpicious whatsoever • 

I 

on that day and Judga Baurnan rej^ctod, and I thin< rightlv 
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£i °' thG Wcrnwonfs contention that it was suspicious 


thGt Gcnzalcs 3nd Torre3 had paeled out in an autonobile 


aftar getting ia *> it in front of some building or s® 


sto ce or serae dei5-catessen. 


Ochar thon that, thore was nothing suspicious 


ths agonts c-bsorvod on the part of Goiizaies or Torr 


on January 18. 


The rcllox/ing day, which was the day of Torros 


arrast, thera was again absolutcly nothing suspicious abe 


the activity of Gonzalss and Torres. AU they observed 


was Gonsal es alone go ir.to a coupla cf bu.ildir.gs in the 


lov-r East Side and thon they observed Torres and Gonaal* 


togateher, they observed Gonsales dirve Torres to a mofcel 


and they obsarved Torres get out of the car, and walk in 


the motal, and was placed under arrest and in possession 


of «100,000 in a paper bag or in a satchel of some kind. 


Judge Bruinan said that you simply cannot imput 


to Torres the reputationcf Gonsales and the prior inform 


you had regard.ing Gonsales. 


Jus-c as Mr. Lopas had an ace in the hole in th 


*° rn oi Gon2ale3 > th - Covernmant also has a caso which w 


did not includo in our briof which we submit supporta th 


govornasnfa position in this and that is u. s. v. 


Chr:.stopher in 470 F. 2d,p ag « 065, a caso tricd bofere 


fo-n ;;i-jTF.icr eo; rr nspca;reR$ 
u j eous r houes 

• c.:■ / , tislsphomsj cCrtlandt 7.4550 
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Judge Gagliardi and affirmed by tlie Second Circuit in 1972. 

I am certain that csrt. has been denied in that 


casc. 


Essentially, I would like to summarize briefly 

. jj i 

the facfcs and the Information that the agents had prior to 

r i; 

and including making the arrest in that caco and the saizure. 

i ji 

The cgrs&sy rsceived a tip from a«close friend" 

i' ' 

jj that a nan nemed Pierro and a fugitive nanied Patsy Malizif- 

|! , 4 • i 

v;erc parcners xn the narcocics business, and that by watch- 

ii > 

|) ing Pierro, they could find Malizi». i 

«j f 

ii . , J 

Malisia at that tima,there vas a warrant out- 

j' 

atanding for. 

ii 

i; j 

This information v;as not checkad out and v;as not 
corroberated in any way. So what the agents did, thay went 

ii , ■ . . i 

ro hcw Jersey to Pierro*s horae and thoy conducted a sur- 

I: ! 

veillance outsids of hi3 horae. They observed one evoning 

i • { 

Frark DeSimone leave the house with Pierro and drive off 
and Pierro then roturnod. 

15 minutas later a Cadillac arrivcd. When the | 

I 

Cadillac arrrved it stoppad and they could observe from 

!l ! 

tne second floor soraebody waving out the window, making a 

signal of some type or just generally waving. 

i 

The Cadillac parked and bundles were carried in 

! 

from the trunk of the car into the house. The driver of 
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tho car matchcd the description of Patsy Kalizio. Th 
nothing happensd for half an hour when Pierro cono out 
tb ) house carrying a blue valise, looked up and dovm th 
Street, and put tha valise into the trunk. 

He then returnsd to the house. 
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ui ! 
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15 

16 

17 

| 

18 i 
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24 

25 


There was nothing suspicious about the valisa 
The valise was mt seen fcein.g carried into the house. 
V7 ue bundlcs that were sesn being carried into the house 

The car was than driven to a dir.er and in a p< 
ing lou at that dinsr tha agents observed that Frank De 
b^iione, v/hone he had seen leaving Pier.ro' s house earliej 
-In.t evoning, and a raan narned Panica thare. A converse 
ensued and Panica got into the Cadillac and they drove 
of £. 

The agents followed the car and they did not ]< 
v;hc was driving the car but they knew— but they had rec 
nxzed Panica as having previcusly been convicted of a m 
cotics violation. 

They belicved that the person driving the car 
the description of this fugitive Malizia, so they follow 
uhc car and I think,that is, they were Crossing the Geor 
Washington Bridge cr thereabouts, they told them to pull 
over and then a chace ensued that took them ali over 
Manhattan at high speads and finally they caught up to t 
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car and pullcd it over. 

The sun tota! of the profoable cau.se therc v/ac the 
t.i.p, the general information that was givcn, tho prior 
conviction of Panica, and I believe they had information 
tha' 0 . Pierro had also bacn convicted on a prior occasion 
ci a narcotics violafcion, tho eomings and goings, tho ar- 
rival of tho Cadillac ar.d the waving frora the second floor 
window, the lookirg vp and down ths Street, tho convorsa- 
tion at the di nor / and the Chase. 

Wo submit that tharo v;as raally nothing, or very 
lifctio up unti.t tho time the cha.se took placa. 

Here in thio case tho government cubmits that 
tha:re was much more in ths wuy c-f probablo cauee. 

The information that thov had rcceived, Agent 
Pallatroni had roceived, regarding Papa v;as substantially 
than the Information that had been recoived regarding 
Pierro and Malizio. 

Pallitroni had Information that Papa*s criminal j 
record going back to 193G included a major narcotics con- 
viction in the 1950s involving either five kilos or five 
poui:ds or hsroin. They had present information, current 
information, received in December of 1971 from Garland that 
Papa was at that time heavily engaged in narcots trafficking,i 

i 

ha had pcopla undarneath him that were involved in selling j 
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i > 

| m «lti-kilogra:n quantilli *n of hero in at $25,000 per kilo. 

3 *l 

Tl)ey chscked the Information out, Pallatroni did, 

51: 

j| to fiad out whather Garland could be beiieved. Thay found 
jj 1G identified out of 16 photographs two photograpb 

» i! 

i| 001 rc-otly of Evangelista and two photographs correotly of 
j; Raniori. 

i* 

i }J 

|j Pal latroni found out Evangelista was currently 

i; 

: under investigation by his agency. He found out Papa was 

! 

j| currcilt --y under a sealed indictment v;ith 20 othor individua! 

il a ;ia ”00tic3 conspiracy case in the Easfcern District of 

i! 

New York. And the tolephone numfcer of Evangelista givan 

|i by Garland turned cut to fcs the right ono. 

ij 

So the inforant ion thay had in this case was 

jj hac ter than v/hat thay had in the Christophar case» 
iV 

The furtive rnovements obsorved at the ccene in 

» 

i ' 

j Chriskopher, tha furtiva movernents consisted ofnothing 

I 

more than a wave frcm a second story window which could have 
: baen rnterpreted either way as boing a wave of somebody who 
j recognized the person coming up, or could be interpreted as 

i a wave that everything is ciear. 

!i 

j The other furtive movoment involvcd in that case 

• 

; involved simply looking up and down the Street before putting 
I the blue valisa in.-o the Cadillac. 

ii 

In this case you have Papa getting out of the 

!i 
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i au tomofc.il a and staring severr.l seconds at the agents bo- 
! foro goir.g into ths houso. 

I 

i 

Ue submit that porhaps the weight to be givcr. to 
tho furtive movements in each case are probably equal. 

IJowever, in this case the ouitcase v;as observ^d 
j! by Ojtj. iccr Peilly as boing obviously heavier coming out 
j cf - he houae than it was whon it was being taken in; it 
vas aleo being observed being carried by semoone, according 

i 

to Officor Railly, who v;as v/ith a major narcoties traf- 
ficher. 
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5 ?. 

Now, of courso, I believe the testimony record 


1/15 


«Xrain. 
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reflects that Pallatroni received the Information that Papa 
was the oiig vho had the suitcase. I don't think it ireally 
makes any differance. In effect. Papa wa3 at least in 
constructiva possession of it. 

The ccmings and goings with respect to tha hous< 
v;ere probably equal in oach case but perhaps moreso here, 
becsause in this case you had more people coming and going 
fram the house, a single-family dwelling, and you had tvo 
individuala leaving just before Papa and Di Napoli left the 
house, and goi in separate autornobiles. 

But more then that, in this case you nave an 
cctomobila leaving just 15 ir.inutes before Papa and Di Napol: 
and baing followed by an expsrienced narcotics agent, some- 
one who has made over a hundrcd arrests and conducted over 
two hundrcd surveillances of major narcotics traffickers 
and who, because of his experience concluded that this car 
wan leaving the house and trying to take the heat away by 
taking whatever survoillanco agents were there away from ths 
area. 

We submit that Agent Pallatroni's testimony in 
this regard should bo given substantial weight, just as his 

f 

testimony regarding tho leased car should be. He had 
Information that Papa owned two autornobilesI Yet, when he 
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t :ac ed the license platea back on the nutcmobile that Papa ; 

I 

was observod bringing to this IDOS Bronxdale Avcnue, lio 

( 

found that it vas a leased c?r, and he knew that Papa livod 
in Cuaens, and here he was, ovning tv;o autcmobiles and 
dr.lv ing a leased car from Queans to the Bronx. 

: 

Obviously, the failure of Papa to pull tho auto- 

* 

ruobile over in this case was not the sarac as the chaso 

j 

; 

invclved. in the Christhoff, but we sufcmit that the purpoeo 

| 

ia pulling the autcmobile ovor in Christhoff was not to 

; 

soarch the car as -rtuch as it was as to ascertain whether the 

i 

driver was the P&tsy Malitzia that he thought he was, a 

) 

fugitive, for whora a bench v;arrant had been issued. 

Indeed, there is one thing that is common to 

I 

both cases, and that is that in each case the agents werc 
in some rcspect mistaken as to something. Thcy believed 


in Chriefchofl that the driver was Patsy Malitzia. In thir» 
case, Pallatroni Lelieved the car was a leased car. It 
turned out it was not a leased car. And Pallatroni also 


tectified that he believed that the purpose of the person 
leaving earlier was to take the heat away, and the governmant, 
does not contend that that was the purpose of riurray Richman 
driving away from lv»0S Bronxdale Avenue. 


However, that is not the Standard that the Court 

I 

i 

should apply. The Standard is subjective, and the Standard 
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is v/Jiat tha agent actually believed and whether his belief 
was -easonable under the circumstances. Me eubmit that 
Agenc Pallatroni ’ s bsliefs were reanonable under the circum 
stances, in light of his erparience as a narcotics agant, 
his .Long euperionce as a narcotics agent. 

We submit that everything that was observed by 
the agents at 1903 Bronxdale Avenue, that everything that 
Pallatroni knsw about Papa '3 background and everything that 
Pallatroni did, including the checking out of the license 
piato of the car, while maybe not one of these and not even 
tvo of these would constitute probable causa to pull the car 
ov-ar and arrest the individuals in it and to search the 
suitcrasa? however, all of them together are sufficient to 
constitute probable causa, and, as we cite in our memorandum 
Juscice Eurger has said it is the total circumstances, every 
thinc- taken together, that would constitute probable cause. 

Me eubmit that there is more probable cause 
er.istir.cj in this case than there was in Christhoff, and we 
subra.rt that what the agents did in this case was entirely 


reascnable. 


The Fourth Amendment is not geared to ex.cluding 
or rejecting all searches but only those searches which are 
deemed to be unreasonable. In this case, what the agents 
did, what Pallatroni did, in the light of his experience, 
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was ontirely reasonable. 

» 

i 

MU. LOPEZ: Your Honor, may I just hava two more i 

i 

minutea to reply? I v/ill not balabor it too rauch. 

jj 

THE COURTs Very veli, Mr. Lopas. 

MR. LOPEZ: Your Honor, in the arrest of i 

j 

Malit sia, it is quito apparent that tha agents at thafc tirae \ 

| 

vrshed to stop tho cr.r to make an inquiry of whether 

Malit sia '.vas the parson for v?hori'i thoy hacl a search warrant. ! 

I 

It as obvior.s that in our case the purpose was •— 

i 

THE COURT: You liiaan an arrest warrant. 

MR. LOPEZ: Parcon me? | 

THE COURT* You raean en arrest warrant. 

I 

MR. LOPEZ: An arrest warrant, yes, your Ilonor. j 

» 

And it is obvious in our casa that the purpose of stopping | 
the Papa car was to search. This was made obvious by the 
testimony of the two agents. 

So there is quite a difference, and I think on 
that difference alone v;e can distinguisli the purposes. 

When they attempted to stop the Malitsia car, 
your Honor, a wild chasa bagan. 

Secondiy, we have, a.3 far as Pallatroni is con- 
cornned, we know that he made three observations here which 
are ^ery questionable. We knov; that dealers' plates are not 
tlic rented plate3 of an autoraobile or the leased plates of 
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em nutonobile. We further knov/ that he f as a raatter of fa 
beeac.se of that «sperlonce, your Honor, jumped the gun and 
interpreted two innocent acts that vere involved in this 
transaction and attempted to elevate them to probable cause 
ln t.a.ucing abouc the credibility of the 
wxtnesses, it is vary interesting to note, your Honor, that 
Pallatroni indicated that he put the suitcase with the 
$1,030,000 in the trunk of the car and that the government'< 
ov;n vitr.esses indicated that he put it in the back of the 
car, just the way Spurdis said, and that during the course 
of that night, raining as it vas, he invited Papa out of the 
car, and the only other agent in the car, and he alonetas 
left, as far as that suitcase vas concerned, when he claims 
he put it in the trunk of the car, vithin the car. 

So v;hen wa are talking about credibility and 
consederat ion, i think v/e have to consider everything. 

Thank you very much, your Honor, i think I have 
said everything I wanted to say. 

m. STOTSENBURG: I vould like to add one more 
fact, your Honor. 

THE COHRT: At the microphone, please. 

H«. STOTSENBURG. It is just one sentenee, if i 
cansay it loudly. 

I think money is not anything like heroin or 
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even paraphernalia. Ko.ney is soraething which is not in and 
of j.tself contraband. The last I heard, it's tha beet thing 
to have around, and I think only because of the fact that 
there is a larga suriount does I-Ir. Phillips find hiraself 
in@lucta.bly and irresistably drawn to rnake this xldiculous 
argvment. 


I am speaking not of Mr. Phillips peroonally. 

X hi .ve the highest regard for hira. But the argument is just 
ridiculous. 


i 

» 

i 

\ 

i 

i 

i 

i 

i 

i 

h 

i 


THE COURT: I undorstand that you are not speak- 
j.ng cf Ilr. Phillips personally. 

Ali right, gentlemen. I have the Springer 
sapr.iression motion scheduled to continue temorrov/. If you 
would like to be here, you c&n, but as a practical matter, 

I an facing aorae very practical and difficult decisioris. 

This. onc, the decision on this motion, is one of them. 

Ali defense ccunsel joinad in the motion. It 
is nry understanding that ali defense counsel join in the 
motion to sequester the jury. I have not issued an order on 
that motion yet, but as a practical matter. I have decided— 
and I have made arrangemants for this — that on Monday 
morr ing next, when the Court is bringing in three hundred 
new veniremen, that I will have the best chance to get 
18 pcople — that is what we will have — 1 R peopD.e for the 
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Itury. 


In other vrords, Honday morning this particular 
pare- of this Court V7.il! get first crack at ali 3G0. Under 
the circumsta.nces, the selectlon of the jury v;ill start 
Konday morning at 10:00 o*cloek. There will be ebsolutely 
no orcuso for anyone being lato. In ordar for me to selec 
the jury, I basically will bs delaying every other judeje i: 
thi;j fcuilding, and I v;ant to keep that delay to an abaolut 
minimum. Do you understand? You are required to bs back 
hero Monday at 10:00 o'clcek. 

If ycu would like to be in on the Springer 


" 

i! 

<■ 

•! 



mot:.en, that goas on tomorrow at 10:00 o’clock. 

Does everyboay understand? 

J?his also, by the way, gives me an opportunity 
to ciomplr.tely cUgest the arguments which were made today. 

I Ccm truthfully say I have absolutely, as of this moment, 
made; no decisions and no findings as far as this motion is 
conoerned. I think it only fair to both sides for me to 
takci some trme, read the cases, and whatever I do, state my 
reasons why I do it. 

Mr. Phillips, do you have something else? 

MR. PHILLIPS; Just one thing, your Honor. 

Yeste day there were three defendants not presei 
for one of whom you issued a bench warrant, Mary Jane 
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Sulvani; one of whora I understand appeared at 2:00 o'clock 
yacterday afterncon, Mr. Butch Pugliese; ona of whom has not 
appeared yet. I do not cae his counsel• I ask that a 
fcsnoh v/arrant bs icsued for Dominick Lsssa. Mr. Lesca's 
attorney told my seeratary that he v/ould ba in court today 
to cjive rao corno Information — it waa that general — and I 
have not heard from him since. 

TIIE CCUF.T: Ali right. A bench v/arrant will 
issue for tho defendant Locsa. 

Gentlemen, X e>:pect to see you back here at 

\ 

10:00 o‘clock Monday morning. 

1411. PANZER: Your Honor, I v/ill just add: v/hon 
will v;e get corno decision on thece important motione, co we 
v/ill bo in a position to know what i3 going to happen 
Monclay raorning? 

THE COURT: Yer.. I intend to file an opinion 
in thia motion by Friday, and you v/ill have it by Friday 
aftorroon. It puts a tremendous burden on me, but it seems 
likt! you fellov/s are doing quite a bit of that. 

MR. RICHMAN: Pardon me, your Honor. If your 
Honor decides to allov thic money in in thia particular 
case, I have a particular problem with my client viz-a-viz 
thie case, and I v/ould renew my application made before your 
Honcr, I rccall, on the 10th- 
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THE CCURT: I understand your problem. 


Mr. Richman. 


I1R. PHILLIPS? Your Honor, the governmont has 
sorna voir diro questione which ws would hand up and gj.ve 
copi.es to counse.l. I don'l think I have enough copies c.t 

. r 

this time to give copies to all counsel, but we will by 
this afcernoon. 

TUE COURT: Speaking of the voir dire requests, 
tliere was an ir.dication thafc the defense would have corae 
speoific questions that they v7ouid like to be asked. I 
vrould appreciato it it you would got those in to me by the 
very latest Friday at noontime. That gives you a couple of 
extra days to make sure that you get them in. 

All right. I recognize, as I was just reminded, 
that there also are a couple of other motions stili open. 

I will do mv very best to dispose of them all by Friday, 
so chat on Monday morning you won't be surprisad. 

All right. Any other questions? 

All right. 

(Adjourned to January 16, 1974, at 10:00 a.m.) 
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